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MVEMORANDUM OPI NI ON

PARR, Judge: This case is before the Court on petitioners

nmotion for recovery of attorney's fees and costs pursuant to

section 7430 and Rul es 230 through 232.

lRef erences to sec. 7430 are to sec. 7430 of the |nternal
Revenue Code in effect for proceedings commenced after July 30,
1996. Unl ess otherw se indicated, other section references are

(continued. . .)
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We nust deci de whether petitioners are the prevailing party
in the underlying tax case within the neaning of section
7430(c)(4), and, if so, whether the litigation and adm nistrative
costs clained by petitioners are reasonable within the neaning of
section 7430(c)(1) and (2).

Nei t her party has requested an evidentiary hearing on
petitioners' notion, and the Court concludes that such a hearing
i's not necessary for the proper disposition of petitioners
nmotion. See Rule 232(a)(2). Accordingly, we decide petitioners
notion for recovery of attorney's fees and costs on the record of
t he case, including respondent's response, petitioners' reply to
respondent’'s response, and the parties' affidavits and exhibits,
whi ch are incorporated herein by this reference.

Backgr ound

At the tinme the petition in this case was filed, petitioners
Phillip A. OBryon (Phillip) and Cyndie W O Bryon (Cyndie)
resided in Shaker Heights, Chio. On June 24, 1998, respondent
i ssued petitioners a notice of deficiency for the taxable years
1991 through 1994. Respondent determ ned deficiencies, additions

to tax, and penalties for those years as foll ows:

Y(...continued)
to the Internal Revenue Code in effect for the taxable years in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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Addition to Tax Penalties
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a) Sec. 6663
1991 $3, 759 -— $751. 80 --
1992 162, 222 $23, 343. 45 5, 393. 40 $101, 441. 25
1993 112,951 26, 206. 25 4,181. 00 69, 034. 50
1994 26, 337 2,082.50 2,505. 00 10, 359. 00

The adj ustnents contained in the notice of deficiency
resulted primarily fromrespondent's determ nation that:

(1) Petitioners were not entitled to deduct |osses clained
in 1991, 1992, 1993, and 1994 from Di pl onat Associ ates, an Chio
general partnership (the D plomat issue).

(2) Petitioners failed to report in 1992, 1993, and 1994
substantial anmounts of inconme from"illegal neans" (the omtted
i ncone issue).

(3) Petitioners were not entitled to deduct a net operating
|l oss fromthe O Bryon Co. reported on Schedul es E, Suppl enenta
| nconme and Loss, of their 1992, 1993, and 1994 returns (the
Schedul e E issue).

(4) Petitioners were not entitled to deduct certain expenses
reported on Schedules C, Profit or Loss From Busi ness, of their
1991 and 1992 returns (the Schedule C issue).

(5) Petitioners' item zed deductions should be reduced each
year because of the increase in their adjusted gross incone each
year.

In the notice of deficiency, respondent determ ned that

Phillip (but not Cyndie) was liable for the civil fraud penalty
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for the deficiency attributable to Phillip's omtted incone, and
that both petitioners were liable for the accuracy-rel ated
penalty for the balance of the deficiency, as well as delinquency
penal ties.

On Septenber 22, 1998, petitioners tinely filed a petition.
In addition to asserting that respondent erred in the
determ nations set forth in the notice of deficiency, petitioners
clainmed that Cyndie was entitled to relief under section 6015
Wth respect to deficiencies (including interest, penalties, and
ot her amounts) attributable to understatenents of incone by
Phillip.

Respondent filed the answer on Novenber 20, 1998, denying
any error in the notice of deficiency and denying that Cyndie is
entitled to relief under section 6015. Petitioners filed their
reply on January 7, 1999.

On Decenber 1, 1998, respondent transferred the case to
respondent's Appeals Ofice. Shortly thereafter, Appeals officer
Al lan Fried was assigned the case.

On February 1, 1999, with the trial scheduled on April 26,
1999, the parties filed a joint notion requesting a continuance.
We granted the joint notion on February 12, 1999. After several
nmeeti ngs and communi cations, the parties reached a ful
settlenment without trial, and the settlenent was executed by the

parties on March 20, 2000. Pursuant to the agreenent, Phillip
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(but not Cyndie) was |liable for deficiencies, additions to tax,

and penalties as set forth bel ow

Addition to Tax Penal ties
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a) Sec. 6663
1991 $3, 759 -- -- --
1992 53, 289 $6, 996. 75 -- $18, 889. 13
1993 38, 509 7,595.75 -- 14, 440. 88
1994 21, 809 1,629.70 -- 3,481.50

Di scussi on

Section 7430(a) provides that the prevailing party may be
awar ded reasonabl e adm nistrative costs incurred in connection
with an adm ni strative proceeding within the Internal Revenue
Service (IRS) and reasonable litigation costs incurred in
connection wwth a court proceeding. For this Court to award
reasonabl e adm ni strative and litigation costs under section
7430, the noving party nust satisfy several conjunctive
requi renents. Specifically, the record nust show, inter alia,
t hat :

(1) The noving party exhausted any adm nistrative renedies
available to himor her wwthin the IRS. See sec. 7430(b)(1).

(2) The noving party did not unreasonably protract the
adm ni strative proceeding or the proceeding in this Court. See
sec. 7430(b)(3).

(3) The noving party is the prevailing party. See sec.
7430( a) .

Respondent concedes that petitioners have net the first two
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of these requirenents. Thus, we nust deci de whether petitioners
are the prevailing party.

To qualify as a "prevailing party", a taxpayer nust
establish the foll ow ng:

(1) The taxpayer substantially prevailed with respect to the
anount in controversy or with respect to the nost significant
i ssue or set of issues presented. See sec. 7430(c)(4)(A)(1).

(2) The taxpayer is either an individual whose net worth
does not exceed $2 million, or an owner of any uni ncorporated
busi ness, or any partnership, corporation, etc., the net worth of
whi ch does not exceed $7 million at the tine the petition is
filed. See sec. 7430(c)(4)(A)(ii); 28 U S.C. sec. 2412(d)(2)(B)
(1988).

A party, however, will not be treated as the prevailing
party if the United States establishes that its position in the
proceedi ng was substantially justified. See sec.
7430(c)(4)(B)(i).

In this case, while respondent determ ned a total of
$550, 567. 15 in deficiencies, additions to tax, and penalties for
the years in issue, the March 20, 2000, settlenent called for a
total of $170,399.71 in deficiencies, additions to tax, and
penalties. Respondent agrees that petitioners substantially
prevailed as to the amount in controversy and that they neet the

net worth requirenment. Respondent contends, however, that his
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position in each proceedi ng was substantially justified.
The position of the United States is substantially justified
if it is justified to a degree that could satisfy a reasonabl e
person and has a reasonable basis both in law and fact. See

Pierce v. Underwood, 487 U S. 552, 563-565 (1988) (interpreting

simlar |anguage in the Equal Access to Justice Act, 28 U S. C

sec. 2412 (1988)); see also Ekman v. Comnm ssioner, 184 F.3d 522,

526 (6th Cir. 1999); Muggi e Managenent Co. v. Conm ssioner, 108

T.C. 430, 443 (1997). A position has a reasonable basis in fact
if there is such relevant evidence as a reasonable m nd m ght
accept as adequate to support a conclusion. See Pierce v.

Under wood, supra at 564-565. The reasonabl eness of respondent's

position and conduct necessarily requires considering what he
knew or shoul d have known at the tine. See Rutana V.

Conmm ssioner, 88 T.C. 1329, 1334 (1987); DeVenney V.

Comm ssioner, 85 T.C. 927, 930 (1985). In determ ning whether

respondent acted reasonably, this Court nust "consider the basis
for respondent's | egal position and the manner in which the

position was maintained." Wsie v. Conm ssioner, 86 T.C 962,

969 (1986). Respondent's position may be incorrect but
substantially justified if a reasonable person could think it

correct. See Pierce v. Underwood, supra at 566 n. 2.

"The fact that the Conmm ssioner eventually | oses or concedes

a case does not by itself establish that the position taken is
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unr easonabl e."” Maggi e Managenent Co. v. Conm ssioner, supra at

443; see also Broad Ave. Laundry & Tailoring v. United States,

693 F.2d 1387, 1391-1392 (Fed. Cr. 1982); Sokol v. Conm Ssioner

92 T.C. 760, 767 (1989). However, it renmains a relevant factor
in determning the degree of the Comm ssioner's justification.

See Maggi e Managenent Co. v. Conm Ssi oner, supra.

In deciding this issue, we nust identify the point in tinme
at which the United States is first considered to have taken its
position, and then decide whether the position fromthat point
forward was substantially justified. The "substantially
justified" standard applies to a position that the United States
took in an adm nistrative proceeding and a judicial proceeding
respectively. See sec. 7430(c)(7)(A) and (B)

The position of the United States in an admnistrative
proceedi ng nmeans the position taken as of the earlier of the date
of the receipt by the taxpayer of the Appeals decision or the
date of the notice of deficiency. See sec. 7430(c)(7)(B). 1In
the present case, respondent took a position in the
adm ni strative proceeding as of June 24, 1998, the date of the
noti ce of deficiency.

The position of the United States in a judicial proceeding,
for purpose of considering litigation costs, generally refers to
the position taken as of the date when the Conm ssioner files an

answer to a taxpayer's petition. See Maggi e Managenent Co. V.
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Conm ssi oner, supra at 442. Respondent's position in the

proceedi ng before this Court was established on Novenber 20,
1998, the date respondent filed the answer. |In the present case,
it is not necessary to anal yze respondent’s position separately,
because respondent took the same position on each issue in both

the notice of deficiency and the answer. See Swanson V.

Comm ssioner, 106 T.C. 76, 87 (1996).

We now consi der whether respondent's position was
substantially justified. W analyze respondent's position in the
context of the circunstances that caused respondent to take that
position and the manner in which respondent maintained that

position. See Wasie v. Conm ssioner, supra at 969; Kahn-Langer

V. Conm ssioner, T.C. Menob. 1995-527; Amann v. Comm ssioner, T.C.

Meno. 1993-542, affd. w thout published opinion 40 F.3d 1235 (1st
Cr. 1994). W may also consider: (1) Wether the Governnent
used the costs and expenses of litigation against its position to
extract concessions fromthe taxpayer that were not justified
under the circunstances of the case; (2) whether the Governnent
pursued the litigation against the taxpayer for purposes of
harassnment or enbarrassnent, or out of political notivation; and
(3) such other factors as the Court finds relevant. See Sher v.

Commi ssioner, 89 T.C. 79, 85 (1987), affd. 861 F.2d 131 (5th Cr

1988) .

Qur analysis of what caused respondent to take a position
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may i nclude events preceding the date the notice of deficiency

was i ssued. See WIliford v. Commi ssioner, T.C Mno. 1994-135.

The reasonabl eness of respondent's position and conduct
necessarily requires considering what respondent knew at the

time. See Rutana v. Conm ssioner, supra at 1334; DeVenney V.

Conmi ssioner, supra at 930; Triplett v. Conm ssioner, T.C. Meno.

1998-313. W ask whet her respondent knew or should have known
that his position was invalid at the onset. See Nalle v.

Comm ssi oner, 55 F.3d 189, 191 (5th Gr. 1995), affg. T.C Meno.

1994-182; Estate of WIlliamson v. Comm ssioner, T.C Mno. 1997-

77.
For a position to be substantially justified, there nmust be

substantial evidence to support it. See Maggi e Managenent Co. V.

Conm ssioner, 108 T.C. at 443. It does not require a |large or

consi derabl e anount of evidence, but rather such rel evant
evi dence as a reasonable m nd m ght accept as adequate to support

a conclusion. See Pierce v. Underwood, supra at 564-565 (citing

Consol i dated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)).

We have previously adopted an issue-by-issue approach to the
awar di ng of costs under section 7430, apportioning the requested
awar ds between those issues for which respondent was
substantially justified and those issues for which respondent was

not substantially justified. See Swanson v. Conm ssioner, supra

at 102; Austin v. Commi ssioner, T.C Meno. 1997-157. W foll ow
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t hat approach here and separately di scuss whether respondent's
position on each issue was substantially justified.

Fromthe tinme the notice of deficiency was issued to the
March 20, 2000, settlenent, the parties disagreed as to the
foll ow ng substantive matters: (1) Wiether amounts that Phillip
received by illegal neans and failed to report on the returns for
tax years 1992 through 1994 shoul d be reduced by the anmpunts that
he clained to have repaid to his victins; (2) whether Phillip was
subj ect to section 6663 civil fraud penalties for the unreported
income for tax years 1992 through 1994; (3) whether Cyndie
qualified for relief under section 6015 on deficiencies,
additions to tax, and penalties resulting fromPhillip's
enbezzl enent inconme; (4) whether petitioners were entitled to
cl ai m deductions for Schedule E | osses for tax years 1992 through
1994 in connection with Phillip's S corporation used in his
illegal activities; (5) whether Phillip was entitled to claima
deduction for section 1231 loss for tax year 1991 with respect to
his interest in an unsuccessful partnership, and to carry over
that | oss to subsequent tax years as net operating |osses; and
(6) whether petitioners were entitled to claimcertain Schedule C
deductions for tax years 1991 and 1992.

Onitted Incone FromPhillip's Fraudul ent Ponzi Schene

From 1990 to 1991 or 1992, Phillip operated a Ponzi schene

t hrough j oi nt business ventures with another individual.
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Thereafter, he operated the schene through his wholly owned S
corporation, the O Bryon Co. As part of the schene, Phillip sold
nonexi stent certificates of deposit (CD s) to various
individuals. Phillip used the funds he received in the schene to
pay i ndividuals who thought they owned CD s that had matured, to
finance his other businesses, and to pay for his personal
expenses.

On March 30, 1995, Phillip was charged with grand theft
under OChio law. The prosecution alleged that Phillip had
operated a fraudul ent Ponzi schene involving fictitious CD s.
Phillip pleaded guilty to the charges. On April 28, 1995, the
State court judge sentenced Phillip to 2 years in prison and
ordered himto pay $468,834 in restitution to the individuals he
had defrauded.

In the notice of deficiency, respondent determ ned that
petitioners failed to report enbezzl enent incone of $423,850 for
1992, $289,578 for 1993, and $46, 700 for 1994.

In the petition, petitioners asserted that respondent erred
in determning that Phillip received funds by illegal neans in
the amounts set forth in the notice of deficiency. Petitioners
asserted that the noney Phillip received in the Ponzi schene was
not includable in his gross inconme. Petitioners asserted in the
alternative that, if the noney did constitute gross incone, then

petitioners should be allowed a deduction under section 162 in



- 13 -

the year of repaynent for anounts repaid to Phillip's victins.
Petitioners further asserted in the petition that Phillip
believed that during the cal endar years 1992, 1993, and 1994, the
anounts of the repaynents exceeded the anpbunts of funds he
wongfully used in such years.

Respondent tinely filed an answer, and the case was
schedul ed for the trial session comencing April 26, 1999. On
February 1, 1999, the parties requested and were granted a
conti nuance because there was not enough tine (1) to allow
petitioners to assenble and present all the docunentation and
i nformati on needed to support their position with respect to
various issues, and (2) for respondent to properly review,
consider, and nake a determnation with respect to various issues
based upon the docunentation and i nformation expected to be
presented by petitioners.

On January 28, 1999, petitioners' counsel nmet with M.
Fried, the Appeals officer, to discuss the case. Petitioner's
counsel argued that the enbezzl enent incone should be reduced by
the amounts that Phillip had repaid to the individuals he had
defrauded. Petitioners' counsel told M. Fried that petitioners
woul d provi de evidence of the repaynents. Despite repeated
inquiries and requests fromM. Fried, petitioners did not
deliver all the prom sed docunents show ng the repaynents unti

Novenber 9, 1999. Patricia Tyers, a revenue agent, assisted M.
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Fried in review ng the vol um nous docunents and information
supplied by petitioners.

After M. Fried and Ms. Tyers reviewed the docunents and net
with petitioners' counsel several nore tinmes, respondent agreed
to offset the enbezzl enent inconme by the anmpbunts repaid to sone
of Phillip's victinms. The resulting enbezzl enent incone
adj ustnents, as reflected in the March 20, 2000, settlenent, were
$248,842 for 1992, $147,445 for 1993, and $32,450 for 1994.

On the issue of the omtted incone fromPhillip's fraudul ent
Ponzi scheme, we conclude that respondent's position was
substantially justified.

Deductions are a matter of |egislative grace, and a taxpayer
bears the burden of proving entitlenent to any deduction cl ai ned.

See Deputy v. du Pont, 308 U S. 488, 493 (1940); Hradesky v.

Comm ssi oner, 540 F.2d 821 (5th Gr. 1976), affg. 65 T.C 87
(1975). It is well settled that a taxpayer is required to keep
per manent books of account and records to substantiate the incone
and expenses reported on his incone tax return. See sec. 6001;
sec. 1.6001-1(a), Income Tax Regs. GCenerally, when a taxpayer
does not produce substantiation of clainmed deductions,

di sal l owance is proper. See Roberts v. Comm ssioner, 62 T.C

834, 836-837 (1974); Amann v. Comm ssioner, T.C Meno. 1993-542;

Schnelten v. Commi ssioner, T.C Meno. 1993-264. It is reasonabl e

for respondent not to concede the adjustnents until he has



- 15 -
recei ved and verified adequate substantiation for the itens in

gquestion. See Sinpson Fin. Servs., Inc. v. Conm ssioner, T.C

Meno. 1996-317. Respondent is given a reasonable period of tine
in which to resolve a factual issue after receiving all rel evant

i nf ormati on. See Sokol v. Conmmissioner, 92 T.C. 760, 765-766

n.10 (1989).

Respondent's position was that petitioners failed to report
income fromPhillip's illegal Ponzi schene. That position was
based in fact. Petitioners did not include the inconme on their
returns. The adjustnent to i nconme was reduced not because
Phillip received | ess noney than the anmounts determ ned by
respondent, but solely because petitioners finally substantiated
the repaynents made by Phillip during the years at issue. Even
in the petition, petitioners failed to specify the anount of the
repaynments made each year and nerely asserted that Phillip
beli eved the repaynents equal ed the anobunts received. It took
several requests fromand neetings wth M. Fried before all the
vol um nous docunentation required to substantiate the clai nmed
deducti ons was supplied to respondent. This docunentation was
not produced during the exam nati on.

Petitioners did not supply evidence substantiating their
claimas to the alleged repaynents until Novenber 9, 1999, nearly

1 year after respondent filed the answer and over 9 nonths after

petitioners prom sed to provide such evidence. See Harrison v.
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Commi ssioner, 854 F.2d 263 (7th Gr. 1988) (concession sone 6

mont hs after the answer was filed, after the Government had an
opportunity to verify information, held reasonable), affg. T.C

Meno. 1987-52; Sliwa v. Conm ssioner, 839 F.2d 602, 609 (9th Cr

1988) (reasonable for concession not to have been made until the
| RS had opportunity to review records obtained sonme 6 nonths

prior), affg. an unreported opinion of this Court; Ashburn v.

United States, 740 F.2d 843 (11th GCr. 1984) (11-nonth delay in

concedi ng case not unreasonable); Wite v. United States, 740

F.2d 836, 842 (11th Cr. 1984) (CGovernnent's concession of issue
3 nonths after issue raised was reasonable).

Petitioners suggest that respondent was aware of the
restitution ordered by the State court after Phillip pleaded
guilty to grand theft, and assert, therefore, that respondent
knew that Phillip had nade the repaynents. Petitioners
contention is wanting in logic. The State court issued the order
in 1995. Any repaynents made as a result of the order were
necessarily made after the years at issue in this case and,
therefore, would not be deductible in the years at issue. Based
on the facts avail able to respondent, we find it reasonable for
respondent not to offset the enbezzlement inconme with the all eged

paynments until the repaynents were substanti at ed.



Fraud Penalty

Section 6663(a) provides that "If any part of any
under paynent of tax required to be shown on a return is due to
fraud, there shall be added to the tax an anmount equal to 75
percent of the portion of the underpaynent which is attributable
to fraud." In the notice of deficiency, respondent determ ned
section 6663 civil fraud penalties against Phillip, at the
statutory rate of 75 percent of the deficiency attributable to
the 1992, 1993, and 1994 enbezzlenent inconme. 1In entering the
March 20, 2000, settlenent, the parties agreed that Phillip was
liable for the civil fraud penalty under section 6663 at a rate
of 37.5 percent, rather than the statutory 75 percent.

Respondent asserts that Phillip conceded the fraud penalty.
Petitioners contend that Phillip agreed to permt the assessnent
of an amount equal to one-half of the amount of the fraud penalty
but never conceded that the returns were fraudulent. W think
that by agreeing that Phillip was liable for the fraud penalty,
even at the reduced rate, petitioners have conceded that the
returns were fraudul ent.

Furthernore, a review of the record of this case reveals
t hat respondent was reasonable in determning that petitioners
om ssion of incone fromthe Ponzi schene was attributable to

fraud.
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To establish fraud, respondent had to prove by clear and
convi ncing evidence that Phillip intended to evade the paynent of

taxes. See sec. 7454(a); Rule 142(a); Traficant v. Conm ssioner,

884 F.2d 258, 264 (6th Cir. 1989), affg. 89 T.C. 501 (1987). The
exi stence of fraud is a factual question to be resolved upon

consideration of the entire record. See Row ee v. Commi SsSi oner,

80 T.C 1111, 1123 (1983); Stone v. Conmm ssioner, 56 T.C 213,

224 (1971). A taxpayer’s entire course of conduct may establish

the requisite fraudulent intent. See Row ee v. Conm SsSioner,

supra; Stone v. Conm ssioner, supra. Because fraud can rarely be

established by direct proof of a taxpayer’s intent, fraud nay be

proven by circunstantial evidence. See Rowl ee v. Conm Ssioner,

supra.

Fraud nmay be inferred fromany conduct, the likely effect of

whi ch would be to mislead or conceal. See Spies v. United

States, 317 U S. 492, 499 (1943). The courts have relied on
nunmerous indicia of fraud in deciding cases under section 6663
and its predecessor section 6653(b) including: (1) Failure to
report income over an extended period of tine; (2) failure to
file atax return; (3) failure to furnish the Governnent with
access to records; (4) failure to keep adequate books and
records; (5) engaging in illegal activity; (6) conceal nent of
bank accounts froman Internal Revenue agent; (7) giving

i npl ausi bl e expl anati ons of conduct; (8) willingness to defraud
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another in a business transaction; and (9) the taxpayer's

experience and know edge. See Sol onobn v. Conm ssioner, 732 F.2d

1459, 1461-1462 (6th Cr. 1984), affg. per curiamT.C. Meno.

1982-603; see also Kalo v. Commi ssioner, T.C. Menp. 1996-482,

affd. wi thout published opinion 149 F.3d 1183 (6th Cr. 1998);
Conti v. Conm ssioner, T.C Meno. 1992-616, affd. 39 F. 3d 658

(6th Gr. 1994); Zack v. Conm ssioner, T.C Meno. 1981-700, affd.

692 F.2d 28 (6th Cir. 1982).

Respondent shoul d not pursue litigation of a civil fraud
penal ty unl ess he has a reasonable basis for believing that he
coul d prove fraud by clear and convincing evidence. See Rutana

v. Comm ssioner, 88 T.C 329, 1337-1338 (1987); Don Casey Co. V.

Commi ssioner, 87 T.C 847, 862 (1986). In this case, however, we

think it is highly likely that respondent would have successfully
proved Phillip's fraud by clear and convincing evidence. Phillip
engaged in the fraudul ent Ponzi schene, defrauded his clients,
failed to report on his tax returns for nmultiple years the
substantial incone received fromthat illegal activity, and
failed to keep accurate records. Thus, respondent's position was
substantially justified.

Relief FromJoint Liability

In the petition, Cyndie clained that she was entitled to
relief under section 6015 and should be relieved of liability for

tax attributable to understatenents of taxable inconme by Phillip.
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In support of her claim Cyndie alleged that, at the tine of
signing the joint incone tax returns for the years in issue, she
did not know and had no reason to know of Phillip's
understatenent of tax and that it would be inequitable to hold
her liable for deficiencies attributable to such understatenents.
In the answer, respondent denied or denied for |ack of sufficient
information Cyndie's factual allegations wth respect to her
claimfor relief under section 6015.

On March 15, 2000, respondent's counsel, the Associate
District Counsel, and the Appeals officer interviewed Cyndie for
the first time and evaluated her credibility concerning her
claim Prior to this neeting, the parties had devoted nost of
their discussions to the issue of the enbezzlenent incone offset.
Cyndi e did not supply any evidence to establish her qualification
for section 6015 relief until the neeting on March 15, 2000.
After the 2-hour interview, respondent concluded that Cyndie
qualified for section 6015 relief on all issues (not nerely on
that of the enbezzlenent incone) for all years in issue. The
parties' settlenent, signed 5 days later, reflects respondent's
concession on the issue of section 6015 relief. Petitioners
assert that respondent bel atedly conceded the nerits of Cyndie's
posi tion.

Section 6015(a) permts an individual who has filed a joint

return to elect to seek relief fromjoint and several liability
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provi ded the taxpayer neets the requirenents of section 6015(b).
The requi renents of section 6015(b) that nust be net are as

foll ows:

(A) a joint return has been nmade for a taxable
year ;

(B) on such return there is an understatenent of
tax attributable to erroneous itens of 1 individual
filing the joint return;

(© the other individual filing the joint return
establishes that in signing the return he or she did
not know, and had no reason to know, that there was
such under st at enent ;

(D) taking into account all the facts and
circunstances, it is inequitable to hold the other
individual liable for the deficiency in tax for such
taxabl e year attributable to such understatenent; and

(E) the other individual elects (in such form as
the Secretary nmay prescribe) the benefits of this
subsection not later than the date which is 2 years
after the date the Secretary has begun collection
activities wwth respect to the individual making the
el ection, * * *

Thus, as pertinent here, Cyndie would not be relieved from
joint and several liability under section 6015(b) to the extent
she had actual know edge, or reason to know, that there was
income fromPhillip's Ponzi schenme that was omtted fromthe
1992, 1993, and 1994 joint returns. Wuere relief is requested
with respect to the om ssion of inconme (the situation involved
herein), this Court has concluded that, where a spouse seeking
relief has actual know edge of the underlying transaction that

produced the omtted incone, section 6015 relief is denied. See
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Cheshire v. Comm ssioner, 115 T.C. 183 (2000).

It was Cyndie's burden to prove that she was entitled to
relief under section 6015. The determ nation of the
applicability of section 6015 can only be made through an
exam nation of all the facts and circunstances of the case,

i ncludi ng an assessnent of the credibility of the spouse claimng
relief under section 6015. W think that respondent was
reasonable in requiring nore evidence than Cyndie's nere
assertions of eligibility for section 6015 relief or at |east
sone i ndependent corroboration of those assertions. See Sliwa v.

Comm ssi oner, 839 F.2d at 608. Respondent was not required to

concede this case before receiving the docunentation necessary to
prove Cyndie's contentions, particularly when there were

credibility issues to be resolved. See Brice v. Conm ssioner,

T.C. Meno. 1990-355, affd. w thout published opinion 940 F.2d 667
(9th Cr. 1991).

We find nothing in the record that indicates that Cyndie
produced anyt hing other than an assertion of her eligibility.
During the years in issue, Cyndie and Phillip maintained at | east
three joint checking accounts into which Phillip deposited sone
of the funds received fromhis fraudul ent schene. He deposited
$101,800 into the joint accounts in 1992, $359,378 in 1993, and

$33, 700 in 1994.



- 23 -

Furthernore, the notice of deficiency asserts a delinquency
penalty for the tax years 1992, 1993, and 1994. The expl anation
indicates that the 1992 return, due Cctober 15, 1993, was not
filed until January 7, 1994; the 1993 return, due Cctober 15,
1994, was not filed until Cctober 19, 1995; and the 1994 return,
due Cctober 15, 1995, was not filed until Novenber 27, 1995.
Phillip was charged on March 30, 1995, with grand theft fromthe
operation of his Ponzi schene. On April 28, 1995, having entered
a guilty plea to the charges, the State court sentenced Phillip
to 2 years in prison and ordered himto pay $468,834 in
restitution. Absent nore than Cyndie's nere assertion of
eligibility for relief under section 6015, it seens highly
unlikely that Cyndie did not know about Phillip's Ponzi schene
when she signed the returns for the tax years 1993 and 1994 after
Phillip was sentenced by the State court.

G ven the informati on avail able to respondent, including the
fact that Phillip deposited funds received fromhis crimna
activity into petitioners' joint checking accounts throughout the
years in issue, and the joint returns for 1993 and 1994 were
filed after Phillip was convicted on the State theft charges, we
find respondent’'s position reasonabl e and substantially
justified. It is inappropriate to award petitioners litigation
costs attributable to Cyndie's section 6015 claimfor relief

under these circunstances. See Krafsky v. Comm ssioner, T.C




- 24 -
Meno. 1991-579; Creske v. Conmi ssioner, T.C. Menp. 1990-318,

affd. 946 F.2d 43 (7th Gr. 1991).

Schedul e E Losses

In the notice of deficiency, respondent disallowed
deductions for Schedule E | osses in the amounts of $39, 002 for
1992, $72,886 for 1993, and $93,116 for 1994 that primarily were
attributable to the OBryon Co. Respondent based the
determ nation on the fact that petitioners had failed to
establish that the | osses were sustained or that, if such |osses
wer e sustai ned, they were deductible | osses under any provision
of the Code. In particular, petitioners failed to establish that
Phillip had sufficient basis in the S corporation stock to all ow
the | osses cl ai ned.

During the audit, petitioners provided respondent with a
copy of the OBryon Co.'s filed tax return for 1992. Respondent
refused to accept the return as sufficient evidence of Phillip's
basis in the stock. During their settlenent negotiations, in
order to establish Phillip's basis in the stock, petitioners
provided M. Fried wwth a copy of the OBryon Co.'s unfiled 1993
tax return. Although no evidence was produced to show how
Phillip's basis in the corporation was cal culated, M. Fried
accepted both tax returns for the purpose of establishing
Phillip's basis in the conpany. Petitioners, however, failed to

provi de any evidence to establish that they had sufficient basis
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for 1994. In the parties' settlenent, respondent conceded the
1992 and 1993 Schedul e E | oss deductions but disallowed a
deduction for the 1994 Schedule E | oss.

Al t hough M. Fried agreed to accept the 1992 and 1993 tax
returns for the O Bryon Co. for the purpose of establishing
Phillip' s basis, we hardly think those returns, by thensel ves,
were sufficient for that purpose. A reasonable person would
doubt the credibility of the tax returns supplied, considering
that Phillip, as its sole shareholder, used the O Bryon Co. as a
vehicle to engage in fraudulent activities.

In addition, petitioners failed to provide any evidence
establishing Phillip's 1994 basis in the conpany. Petitioners
contend that they produced docunentation establishing the 1994
basis on March 16, 2000, but that a failure in comrunication
bet ween respondent's Appeals officer and counsel resulted in
petitioners' reluctant concession of the Schedul e E deductions
for that year. Petitioners' argunment is unpersuasive, especially
in light of the tardiness of the alleged production.

No evi dence was produced to support the particular itens
clainmed on the corporation's return or to show how Phillip's
basis in the corporation was cal cul ated. Wenever there is a
factual determnation with respect to a tax return, respondent is
not obliged to concede the case until the necessary docunentation

is received to prove the taxpayer's contentions and clainms. See
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Sokol v. Conmm ssioner, 92 T.C. 760, 765-766 n.10 (1989); Sher v.

Commi ssioner, 89 T.C. 79, 87 (1989); DeVenney v. Comm ssioner, 85

T.C. 927 (1985); see also Johnson v. Conmm ssioner, T.C Meno.

1991-447; Spirtis v. Conmissioner, T.C Menp. 1985-44.

The fact that respondent's counsel ultimately decided to
concede the case may reflect a consideration of a variety of
factors--including litigation risks--which earlier were not
consi dered or which were not weighed as heavily by respondent.
Furthernore, the record shows that the parties were actively
engaged in negotiations throughout the litigation process, and
t hat respondent did not unreasonably delay acting upon any
i nformati on which he received frompetitioners.

Accordingly, we find respondent’'s position denying Schedul e
E | oss deductions for the tax years 1992 through 1994 reasonabl e
and substantially justified.

Deductions for Losses Arising From D pl onat Associ at es

The parties disagreed as to whether petitioners were
entitled to claima deduction for section 1231 |oss resulting
from an unsuccessful operation of D plomat Associ ates, an
accrual -nethod partnership that Phillip and his associ ates forned
in 1986 in order to engage in an apartnent rental business.

Di pl omat Associ ates purchased an apartnent building for
approximately $1.4 mllion, the cost of which was financed in

| arge part by a nortgage nmade to the partnershinp.
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In 1990, Diplomat Associates, then a two-person partnership,
defaulted on its nortgage notes. The creditor, a nortgage |ender
unrelated to either partner, foreclosed upon the apartnent
building. On May 30, 1991, the building was sold at auction for
$544,000. Subsequently, the creditor obtained a deficiency
j udgrment of approxi mately $870, 000 agai nst Di pl omat Associ at es
and its two partners on the outstandi ng bal ance of the notes. By
the end of 1991, Diplomat Associates had no assets and only a
liability for the unpaid bal ance of the notes.

D pl omat Associates filed a return for 1991, purporting to
be a final return. On that return, D plomat Associates reported
a section 1231 | oss of $352,061, the difference between the
partnership's remaining tax basis in the property ($896,061) and
the foreclosure sale price. On his 1991 tax return, Phillip
cl ai ned a deduction for $176,031, one-half of the |oss.

In the notice of deficiency, respondent disallowed the
entire section 1231 | oss deduction on the ground that Phillip had
not di sposed of his entire interest in D plomt Associates within
t he neani ng of section 469(g). Additionally, in the notice of
deficiency, respondent disallowed net operating |oss (NO)
deductions of $32,322 for 1992, $70,982 for 1993, and $89, 466 for
1994. The NCOL deductions were attributed to suspended passive
activity losses from Di pl omat Associ ates carried over fromyears

prior to 1991. Respondent disallowed each NOL deduction on the
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ground that Phillip's partnership interest had not been fully
di sposed of at the end of each year in issue.

Petitioners' representative submtted a protest dated
January 2, 1996, claimng that the partnership had ceased to
exist at the end of 1991, and that Phillip had di sposed of his
entire interest in the partnership. Respondent dism ssed the
argunment and mai ntained the position that Phillip had not
conpletely disposed of his partnership interest. Respondent
conceded this issue, however, after petitioners' counsel
presented the sane argunent and resubmtted the January 2, 1996,
protest. The parties' settlenent of March 20, 2000, reflects
this concession by respondent.

Section 469 limts a taxpayer's ability to deduct | osses
from passive activities. Generally, a taxpayer may deduct | osses
from passive activities frominconme from passive activities only
and may not use such | osses to offset inconme from nonpassive
activities. See sec. 469(a), (d). Passive activity includes any
rental activity. See sec. 469(c)(2).

Section 469(g)(1) provides for an exception to this passive
activity loss disallowance rule: |If the taxpayer disposes of his
or her entire interest in any passive activity in a fully taxable
transacti on between unrel ated parties, any |oss fromthat

activity is not treated as froma passive activity.



- 29 -

Di pl omat Associ ates engaged in an apartnent rental activity,
and its partners were subject to the section 469 disall owance
rule. Phillip could not deduct any | oss incurred by D pl onat
Associ ates unl ess he disposed of his entire interest in the
partnership in a fully taxable transaction.

Petitioners assert that respondent was not substantially
justified, because respondent conceded the issue on the basis of
the sane argunent petitioners submtted in the audit.

Respondent took the position that Phillip did not dispose of
his entire interest in the partnership because the outstanding
bal ance of the | oan remai ned unpaid. Respondent asserts that the
partnership did not report any inconme fromthe discharge of
i ndebt edness. Respondent, however, did not determne in the
notice of deficiency that the partnership had cancellation of
i ndebt edness. Nor did respondent raise that issue in the answer
to the petition. Respondent has not provided the Court with
petitioners' |egal argunent that was first rejected and then
accepted. Respondent has not provided any | egal argunment or
authority supporting his position that Phillip had not disposed
of his entire interest in the partnership.

We find that respondent has not established that he was
substantially justified in taking the position that Phillip had
not di sposed of his entire interest in the partnership.

Therefore, we shall allow attorney's fees related to this issue.
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M scel | aneous Schedul e C Deducti ons

In the notice of deficiency, respondent disallowed a nunber
of Schedul e C deductions that petitioners clainmed on their 1991
and 1992 tax returns. They include investnent |osses, interest
expenses, travel expenses, comm ssion expenses, and dues. In the
March 20, 2000, settlenent, petitioners conceded these deductions
in full. W conclude that respondent's position was
substantially justified.

Amount of Reasonable Attorney's Fees and Costs

We now consi der the anobunt of costs that petitioners may
recover. Petitioners were the prevailing party with respect to
i ssues involving the deductibility of |osses from D pl omat
Associ ates. They were not, however, the prevailing party with
respect to any other issues.

Adm ni strative costs are those incurred in connection with
an admnistrative proceeding wwthin the IRS. Sec. 7430(a) (1),
(c)(2). Reasonable adm nistrative costs consist of any fees or
expenses inposed by the IRS, the reasonabl e expenses of necessary
expert w tnesses, the reasonable cost of any necessary study,
anal ysis or report and reasonable fees paid or incurred for the
services of attorneys. See sec. 7430(c)(2). Attorney's fees are
those "for the services of an individual (whether or not an
attorney) who is authorized to practice before the Tax Court or

before the [IRS]". Sec. 7430(c)(3).
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For costs incurred on or before January 18, 1999, reasonable
adm nistrative costs include only those costs incurred on or
after the earlier of (1) the date of the receipt by taxpayer of
the notice of decision of the IRS Ofice of Appeals, or (2) the
date of the notice of deficiency. See sec. 7430(c)(2).

Litigation costs are those incurred in connection with a
judicial proceeding. See sec. 7430(a)(2), (c)(1l). Reasonable
[itigation costs consist of reasonable court costs, the
reasonabl e expenses of necessary expert w tnesses, the reasonable
cost of any necessary study, analysis or report, and reasonabl e
fees paid or incurred for the services of attorneys. See sec.
7430(c)(1).

Rul e 232(d)(1) requires that, if the parties disagree as to
t he reasonabl e amount of attorney's fees, counsel for the party
nmoving for such fees and costs submt, anong others, a detailed
summary of the tine expended by each individual for whomfees are
sought, including a description of the nature of the services
performed during each period of tinme sunmari zed.

The billing statenents, in large part, do not indicate on
whi ch of the issues each of the attorneys and the paral egal
worked in each tinme period. Accordingly, we approximte
petitioners' costs incurred in connection with the D pl omat
Associ ates | osses, bearing heavily against petitioners whose

i nexactitude is of their own making. See Cohan v. Conm ssioner,
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39 F.2d 540, 544 (2d G r. 1930); see also Ml aned v.

Comm ssioner, T.C Meno. 1993-1 (quoting Cohan in the section

7430 context).

First, petitioners may not recover for attorney's fees and
costs incurred before June 24, 1998, the date of the notice of
deficiency. See sec. 7420(c)(2). Second, petitioners may
recover reasonable fees and reasonable costs specifically and
clearly incurred in connection with the D plomat Associ ates
issues. Third, petitioners may not recover fees and costs
clearly unrelated to the D pl omat Associ ates issues. Fourth,
petitioners may recover only a portion of the remaining fees and
costs for which specific issues were not identified.

Attorney's Fees

Petitioners' counsel submtted a billing statenment show ng
the anount of tinme each of attorneys Frederic N. Wden, Caleb J.
McArt hur, Randy S. Newman, and M Collette G bbons expended in
representing petitioners in both the admnistrative and the court
pr oceedi ngs.

The billing statenent indicates that M. Wden's hourly rate
was $275 from 1998 to January 28, 1999, $280 from March 17, 1999,
t hrough January 28, 2000, and $290 from February 4, 2000, through
March 20, 2000; that M. MArthur's rate was $110 t hr oughout
1998; that M. Newman's rate was $120 from March 31, 1999,

t hrough Septenber 13, 1999 and $130 from February 4, through



- 33 -
March 17, 2000; and that Ms. G bbons' rate was $265 on March 7
2000.

Absent special factors, an award relating to attorney’s fees
incurred in 1998 is |limted to $120 per hour; for cal endar year
1999, the attorney fee award limtation under section
7430(c) (1) (B)(iii) is $120 per hour for fees incurred on or
before January 18, 1999 and $130 per hour for fees incurred after
January 18, 1999; and for fees incurred in the cal endar year
2000, the attorney fee award limtation is $140 per hour. See
sec. 7430(c); Rev. Proc. 97-57, 1997-2 C. B. 584; Rev. Proc. 98-
61, 1998-2 C.B. 811; Rev. Proc. 99-42, 1999-46 |.R B. 568.

W find that no special factor justifies awarding fees for
attorneys' services at an hourly rate greater than the statutory
l[imt. Accordingly, we limt M. Wden's and Ms. G bbons' hourly
rate to the $120, $130, and $140 for pertinent periods. W note
that M. MArthur's and M. Newran's hourly rates were under the
statutory caps and find them reasonabl e.

M. Wden billed 1.8 hours for services provided prior to
the date of notice of deficiency, June 24, 1998. Those fees are
not recoverable. See sec. 7430(c)(2).

In | ate January 2000, respondent notified petitioners
counsel that he anticipated that he would concede the D pl omat
Associ ates issue. By early March 2000 a final settlenent had not

been reached. Respondent and petitioners included a discussion
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of the D plomat Associates issue in their trial nmenoranda. Tine
billed after January 2000 until early March (25.3 hours) when the
attorneys began preparing the trial nenoranda is unrelated to the
Di pl omat Associ ates issue, and attorney's fees for that period
wll not be awarded. Sone fees billed for tine after early March
are related to general matters that include in part the D pl omat
Associates issue. Such tine is related to the preparation of the
trial nmenorandum neetings with respondent’'s counsel to discuss
the final settlenment, and attendance at the call of the cal endar
at the trial session. Tine related to the attorneys' effort to
secure petitioners' paynent of the attorney's fees, however, is
not related to the Di plonmat Associ ates issue.

Petitioners' attorneys billed the follow ng hours
aggregating 52.9 hours for work unrelated to the D pl omat

Associ ates | ssue:
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Dat e Hour s Description
12/ 03/ 1997 to
3/ 05/ 1998 1.8 Prior to notice of deficiency

8/ 28/ 1998 0.8 No description

8/ 31/ 1998 0.9 Research enbezzl enent incone used
to repay prior enbezzled funds

3/ 17/ 1999 0.5 Review |RS letter re: 1998, 1989

3/ 23/ 1999 0.1 Intra office conference regarding
pr ot est

8/ 20/ 1999 0.6 Revi ew spreadsheet

10/ 11/ 1999 0.1 Tel ephone call requesting data

10/ 19/ 1999 0.8 Revi ew data submtted by client

11/ 08/ 1999 0.2 No description

11/ 30/ 1999 1 Meeting with Tyers regarding
exam nation of books

12/ 02/ 1999 1 Meeting with I RS agent

12/ 03/ 1999 1 Meeting with I RS agent

1/ 12/ 2000 0.4 Tel ephone conference re: cash flow
i ssues

2/ 04/ 2000 to

3/ 01/ 2000 25.3 After respondent conceded issue

3/ 02/ 2000 1 Research trade or business

3/ 07/ 2000 0.3 Conf erence regardi ng pl edge of
account receivable to secure fees

3/ 08/ 2000 3.5 Fee and security agreenent

3/ 11/ 2000 0.3 Security agreenent and financing
statements

3/ 13/ 2000 2.5 Research fraud penalty

3/ 14/ 2000 1.2 Tel ephone conference with Cyndi e

3/ 14/ 2000 2 Research fraud

3/ 15/ 2000 4 Meeting wth Cyndie, IRS

3/ 15/ 2000 2 Meeting with IRS re: section 6015

3/ 17/ 2000 1.5 Research col | ateral estoppel

3/ 20/ 2000 _0.1 Tel ephone call to State of Chio

Total hours 52.9

We do not award fees for these 52.9 hours.

Petitioners' attorneys billed 116.8 hours on general

matters, such as review ng the notice of deficiency, drafting the

petition, preparing the trial nmenorandum neeting with

respondent's counsel to discuss the final settlenent, and

reviewing the final settlenent, that do not identify the anount
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time specifically related to the D pl omat Associates issue. O
the hours specifically identified as relating to a specific issue
(either specifically related to D pl omat Associ ates or
specifically not related to Di pl omat Associ ates) approxi mately 20
percent of the time was related to the D pl omat Associ ates issue.
Therefore, we shall allow petitioners 20 percent of the
attorney's fees related to general matters.

The hours provided by each attorney by category are as

foll ows:
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Cat egory/ Prior to 6/ 24/ 1998 to 1/19/ 1999 to 1/1/ 2000 to

At t or ney 6/ 24/ 1998 1/18/1999 12/31/1999 3/ 20/ 2000
Di sal |l owed (0%
W den 1.8 -0- 120 -0- 5.3 $130 - 0- 23.5 $140 -0-
McArt hur —- 1.7 110 -0- —- —- -- —- —- —-
Newran —- —- —- -- -0- 120 -0- 20. 3 130 -0-
G bbons - - - = - - —- 0.3 140 -0-
Tot al 1.8 1.7 - -0- 5.3 - -0- 4.1  —- -0-
D pl omat (100%
W den -- -0- 120 -0- 1.8 130 $234 1 140 $140
McArt hur -- 1.4 110 $154 —- —- —- —- —- —-
Newran -- - - — 8 120 960 -0- 130 -0-
Tot al -- 1.4 - 154 9.8 —- 1,194 1 —- 140
Ceneral (20%
W den -- 25.8 120 619.20 29.8 130 774.80 34.4 140 963. 20
McArt hur -- 17.1 110 376. 20 —- —- —- —- —- —-
Newran -- - - —- 1.5 120 36 8.2 130 213. 20
Tot al -- 42.9 - 995.40 31.3 -—- 810.80 42.6 —- 1,176. 40
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Dat es Hour s Fees All owed

Di sal | owed

Prior to 6/24/1998 1.8 - 0-
6/ 24/ 1998 to 1/18/1999 1.7
1/19/ 1999 to 12/31/1999 5.3
1/1/ 2000 to 3/20/ 2000 44. 1
D pl omat (100%
6/24/1998 to 1/18/1999 1.4 $154
1/19/ 1999 to 12/31/1999 9.8 1,194
1/ 1/ 2000 to 3/20/2000 1 140
CGener al
6/ 24/ 1998 to 1/18/1999 42.9 995. 40
1/19/ 1999 to 12/31/1999 31.3 810. 80
1/ 1/ 2000 to 3/20/ 2000 42. 6 1,176.40
Total attorney fees all owed 4,470. 60
Cost s
Petitioners provided a billing statenent for costs of

$716.63. A charge of $1.88 is attributable to a | ong distance
t el ephone call made February 25, 1998, prior to the issuance of
the notice of deficiency. That cost is disallowed.

The costs include $6.25 for "Copy of judgnent liens" filed
with the county recorder and common pleas court dated March 17
2000, and $426.86 for "Lexis/Wstlaw' dated March 31, 2000. The
judgment liens are to protect the attorneys' ability to collect
their fees and are unrelated to the issues in this case.
Additionally, the tinme sheets indicate that all of the |ega
research conducted during the year 2000 was unrelated to the
D pl omat issue. Therefore, we allow petitioners none of the

costs for judgnent |iens or "Lexis/Wstlaw'.
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The remai ning costs of $281.64 are not clearly related to
the Di pl omat issue. Therefore, we shall allow petitioners 20
percent ($56.33) of those costs.
Petitioners incurred costs $1,053 for 7.8 hours of paral egal
services billed at the rate of $135 per hour from Cctober 8 to
Decenber 3, 1998. This Court has awarded fees for paral egals and

|l aw cl erks.? See Powers v. Conmi ssioner, 100 T.C. 457, 493

(1993), revd. on other grounds 43 F.3d 172 (5th Cr. 1995);

Mal aned v. Conmi ssioner, T.C. Menp. 1993-1. Nevert hel ess, we

find the $135 hourly rate, which is higher than those for some of
t he attorneys, unreasonable. Considering that nost of the

paral egal work consisted of filing and docunent organi zation, we
reduce the hourly billing rate to $60, one-half of the attorney

rate. See, e.g., Powers v. Conm ssioner, supra; Pietro v.

Comm ssioner, T.C Meno. 1999-383. Additionally, since the only

docunents petitioners provided respondent to support the
deductions related to the Di plomat issue was a copy of their

| egal argunent, the paralegal work was related primarily to other
i ssues. Therefore, we shall allocate only 10 percent of the

paral egal tinme ($46.80) to the D plomat issue.

2Counsel for petitioners included hourly fees for services
provi ded by a paralegal in the statenent for attorney's fees. W
award attorney's fees only to attorneys as defined in sec.
7430(c)(3). See also Rules 200, 230(b)(7). W consider
paral egal fees as part of the costs or expenses but not as
attorney's fees.
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Thus, we allow petitioners the foll ow ng reasonabl e costs:

[tem Cost Cost Al | owed
2/ 25/ 98 t el ephone cal | $1. 88 - 0-
Lexi s/ West | aw 426. 86 - 0-
Li ens 6. 25 - 0-
General costs 281. 64 $56. 33
Par al egal 1, 053. 00 46. 80
Tot al 103. 13

Accordingly, we award petitioners $4,470.60 for attorney's
fees and $103. 13 for expenses and costs.
To reflect the foregoing,

An appropriate order and

decision will be entered.




